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to effect the reorganization), and the 
holding company is not also seeking 
any regulatory waivers, regulatory 
forbearances, or resolution of legal or 
supervisory issues; 

(3) The board of directors and execu-
tive officers of the holding company 
are composed of persons who, at the 
time of acquisition, are executive offi-
cers and directors of the association; 

(4) The acquisition raises no signifi-
cant issues of law or policy; 

(5) Prior to consummation of the re-
organization transaction, the holding 
company shall enter into any dividend 
limitation, regulatory capital mainte-
nance, or prenuptial agreement re-
quired by Board regulations, or in the 
absence thereof, required pursuant to 
policy guidelines issued by the Board; 
and 

(f) Conditional approvals. The Board 
may impose conditions on any ap-
proval, including conditions to address 
competitive, financial, managerial, 
safety and soundness, convenience and 
needs, compliance or other concerns, to 
ensure that approval is consistent with 
the relevant statutory factors and 
other provisions of HOLA. 

(g) No acquisition shall be approved 
by the Board pursuant to § 238.11 which 
would result in the formation by any 
company, through one or more subsidi-
aries or through one or more trans-
actions, of a multiple savings and loan 
holding company controlling savings 
associations in more than one state 
where the acquisition causes a savings 
association to become an affiliate of 
another savings association with which 
it was not previously affiliated unless: 

(1) Such company, or a savings asso-
ciation subsidiary of such company, is 
authorized to acquire control of a sav-
ings association subsidiary, or to oper-
ate a home or branch office, in the ad-
ditional state or states pursuant to 
section 13(k) of the Federal Deposit In-
surance Act, 12 U.S.C. 1823(k) (or sec-
tion 408(m) of the National Housing 
Act as in effect immediately prior to 
enactment of the Financial Institu-
tions Reform, Recovery and Enforce-
ment Act of 1989); 

(2) Such company controls a savings 
association subsidiary which operated 
a home or branch office in the addi-

tional state or states as of March 5, 
1987; or 

(3) The statute laws of the state in 
which the savings association, control 
of which is to be acquired, is located 
are such that a savings association 
chartered by such state could be ac-
quired by a savings association char-
tered by the state where the acquiring 
savings association or savings and loan 
holding company is located (or by a 
holding company that controls such a 
state chartered savings association), 
and such statute laws specifically au-
thorize such an acquisition by lan-
guage to that effect and not merely by 
implication. 

Subpart C—Control Proceedings 
§ 238.21 Control proceedings. 

(a) Preliminary determination of con-
trol. (1) The Board may issue a prelimi-
nary determination of control under 
the procedures set forth in this section 
in any case in which: 

(i) Any of the presumptions of con-
trol set forth in paragraph (d) of this 
section is present; or 

(ii) It otherwise appears that a com-
pany has the power to exercise a con-
trolling influence over the manage-
ment or policies of a savings associa-
tion or other company. 

(2) If the Board makes a preliminary 
determination of control under this 
section, the Board shall send notice to 
the controlling company containing a 
statement of the facts upon which the 
preliminary determination is based. 

(b) Response to preliminary determina-
tion of control. Within 30 calendar days 
of issuance by the Board of a prelimi-
nary determination of control or such 
longer period permitted by the Board, 
the company against whom the deter-
mination has been made shall: 

(1) Submit for the Board’s approval a 
specific plan for the prompt termi-
nation of the control relationship; 

(2) File an application under this reg-
ulation to retain the control relation-
ship; or 

(3) Contest the preliminary deter-
mination by filing a response, setting 
forth the facts and circumstances in 
support of its position that no control 
exists, and, if desired, requesting a 
hearing or other proceeding. 
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(c) Hearing and final determination. (1) 
The Board shall order a formal hearing 
or other appropriate proceeding upon 
the request of a company that contests 
a preliminary determination that the 
company has the power to exercise a 
controlling influence over the manage-
ment or policies of a savings associa-
tion or other company, if the Board 
finds that material facts are in dispute. 
The Board may also in its discretion 
order a formal hearing or other pro-
ceeding with respect to a preliminary 
determination that the company con-
trols voting securities of the savings 
association or other company under 
the presumptions in paragraph (d)(1) of 
this section. 

(2) At a hearing or other proceeding, 
any applicable presumptions estab-
lished by paragraph (d) of this section 
shall be considered in accordance with 
the Federal Rules of Evidence and the 
Board’s Rules of Practice for Formal 
Hearings (12 CFR part 263). 

(3) After considering the submissions 
of the company and other evidence, in-
cluding the record of any hearing or 
other proceeding, the Board shall issue 
a final order determining whether the 
company controls voting securities, or 
has the power to exercise a controlling 
influence over the management or poli-
cies, of the savings association or other 
company. If a control relationship is 
found, the Board may direct the com-
pany to terminate the control relation-
ship or to file an application for the 
Board’s approval to retain the control 
relationship under subpart B of this 
part. 

(d) Rebuttable presumptions of control. 
The following rebuttable presumptions 
shall be used in any proceeding under 
this section: 

(1) Control of voting securities— (i) Se-
curities convertible into voting securities. 
A company that owns, controls, or 
holds securities that are immediately 
convertible, at the option of the holder 
or owner, into voting securities of a 
bank or other company, controls the 
voting securities. 

(ii) Option or restriction on voting secu-
rities. A company that enters into an 
agreement or understanding under 
which the rights of a holder of voting 
securities of a savings association or 
other company are restricted in any 

manner controls the securities. This 
presumption does not apply where the 
agreement or understanding: 

(A) Is a mutual agreement among 
shareholders granting to each other a 
right of first refusal with respect to 
their shares; 

(B) Is incident to a bona fide loan 
transaction; or 

(C) Relates to restrictions on trans-
ferability and continues only for the 
time necessary to obtain approval from 
the appropriate Federal supervisory 
authority with respect to acquisition 
by the company of the securities. 

(2) Control over company — (i) Manage-
ment agreement. A company that enters 
into any agreement or understanding 
with a savings association or other 
company (other than an investment ad-
visory agreement), such as a manage-
ment contract, under which the first 
company or any of its subsidiaries di-
rects or exercises significant influence 
over the general management or over-
all operations of the savings associa-
tion or other company controls the 
savings association or other company. 

(ii) Shares controlled by company and 
associated individuals. A company that, 
together with its management officials 
or principal shareholders (including 
members of the immediate families of 
either), owns, controls, or holds with 
power to vote 25 percent or more of the 
outstanding shares of any class of vot-
ing securities of a savings association 
or other company controls the savings 
association or other company, if the 
first company owns, controls, or holds 
with power to vote more than 5 percent 
of the outstanding shares of any class 
of voting securities of the savings asso-
ciation or other company. 

(iii) Common management officials. A 
company that has one or more manage-
ment officials in common with a sav-
ings association or other company con-
trols the savings association or other 
company, if the first company owns, 
controls or holds with power to vote 
more than 5 percent of the outstanding 
shares of any class of voting securities 
of the savings association or other 
company, and no other person controls 
as much as 5 percent of the out-
standing shares of any class of voting 
securities of the savings association or 
other company. 
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2 If two or more persons, not acting in con-
cert, each propose to acquire simultaneously 
equal percentages of 10 percent or more of a 
class of voting securities of the savings and 
loan holding company, each person must file 
prior notice to the Board. 

(e) Presumption of non-control— (1) In 
any proceeding under this section, 
there is a presumption that any com-
pany that directly or indirectly owns, 
controls, or has power to vote less than 
5 percent of the outstanding shares of 
any class of voting securities of a sav-
ings association or other company does 
not have control over that savings as-
sociation or other company. 

(2) In any proceeding under this sec-
tion, or judicial proceeding under the 
Home Owners’ Loan Act, other than a 
proceeding in which the Board has 
made a preliminary determination that 
a company has the power to exercise a 
controlling influence over the manage-
ment or policies of the savings associa-
tion or other company, a company may 
not be held to have had control over 
the savings association or other com-
pany at any given time, unless that 
company, at the time in question, di-
rectly or indirectly owned, controlled, 
or had power to vote 5 percent or more 
of the outstanding shares of any class 
of voting securities of the savings asso-
ciation or other company, or had al-
ready been found to have control on 
the basis of the existence of a control-
ling influence relationship. 

Subpart D—Change in Bank 
Control 

§ 238.31 Transactions requiring prior 
notice. 

(a) Prior notice requirement. Any per-
son acting directly or indirectly, or 
through or in concert with one or more 
persons, shall give the Board 60 days’ 
written notice, as specified in § 238.33 of 
this subpart, before acquiring control 
of a savings and loan holding company, 
unless the acquisition is exempt under 
§ 238.32. 

(b) Definitions. For purposes of this 
subpart: 

(1) Acquisition includes a purchase, 
assignment, transfer, or pledge of vot-
ing securities, or an increase in per-
centage ownership of a savings and 
loan holding company resulting from a 
redemption of voting securities. 

(2) Acting in concert includes knowing 
participation in a joint activity or par-
allel action towards a common goal of 
acquiring control of a savings and loan 

holding company whether or not pursu-
ant to an express agreement. 

(3) Immediate family includes a per-
son’s father, mother, stepfather, step-
mother, brother, sister, stepbrother, 
stepsister, son, daughter, stepson, step-
daughter, grandparent, grandson, 
granddaughter, father-in-law, mother- 
in-law, brother-in-law, sister-in-law, 
son-in-law, daughter-in-law, the spouse 
of any of the foregoing, and the per-
son’s spouse. 

(c) Acquisitions requiring prior notice 
—(1) Acquisition of control. The acquisi-
tion of voting securities of a savings 
and loan holding company constitutes 
the acquisition of control under the 
Bank Control Act, requiring prior no-
tice to the Board, if, immediately after 
the transaction, the acquiring person 
(or persons acting in concert) will own, 
control, or hold with power to vote 25 
percent or more of any class of voting 
securities of the institution. 

(2) Rebuttable presumption of control. 
The Board presumes that an acquisi-
tion of voting securities of a savings 
and loan holding company constitutes 
the acquisition of control under the 
Bank Control Act, requiring prior no-
tice to the Board, if, immediately after 
the transaction, the acquiring person 
(or persons acting in concert) will own, 
control, or hold with power to vote 10 
percent or more of any class of voting 
securities of the institution, and if: 

(i) The institution has registered se-
curities under section 12 of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 
78l); or 

(ii) No other person will own, control, 
or hold the power to vote a greater per-
centage of that class of voting securi-
ties immediately after the trans-
action.2 

(d) Rebuttable presumption of concerted 
action. The following persons shall be 
presumed to be acting in concert for 
purposes of this subpart: 

(1) A company and any principal 
shareholder, partner, trustee, or man-
agement official of the company, if 
both the company and the person own 
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